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MM Docket No. 93-~

File No. BRH-900604YE

File No. BRH-900601A3

Before the
FEDERAL COMMUNICATIONS COMMI SION

Washington, D. C. 20554

In re Application of )
)

CHESTNUT )
BROADCASTING COMPANY )

)
)
)
)
)
)
)
)
)
)

For Renewal of License of
Station KBER-FM
Ogden, Utah

STREET STRYDER

For Renewal of License of
Station KQOL-FM
Spanish Fork, Utah

To: Administrative Law
Judge John M. Frysiak

MOTION TO SUSPEND PROCEDURAL DATES

Chestnut Broadcasting Company (formerly C. Devine Media, Inc.)("Chestnut"),

respectfully requests that all procedural dates in the above-captioned proceeding be suspended.

In support, the following is respectfully submitted:

Attached to the instant submission is an Asset Purchase Agreement seeking the sale of

Station KBER from Chestnut to Hekili Broadcasting Company ("Hekili") pursuant to the

Commission's minority distress sale policy. The Agreement, at Section 7 specifies that within

fifteen (15) business days after the determination of the fair market value, buyer and seller shall

file with the FCC the required assignment application. Moreover, Section 7.11 specifies that

within five (5) business days after the execution of the Asset Purchase Agreement, buyer and

seller shall each commission a separate appraisal of the assets to determine the value of the



station. Thus, as the parties are contractually bound to one another and in order to enable the

parties to obtain the necessary appraisals, suspension of all procedural dates is warranted.

Respectfully submitted,

SHAINIS & PELTZMAN
Suite 500
1255 23rd Street, N. W.
Washington, D. C. 20037

202/857-2946

January 19, 1994

C, \1994APS. FCC\KBER.sus

By:
Aaron P. Shainis
Counsel for

CHESTNUT BROADCASTING COMPANY
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CERTIFICATE OF SERVICE

I, Linda E. Skiles, Office Administrator of the law firm of Shainis & Peltzman, do hereby

certify that copies of the foregoing document were mailed this 19th day of January, 1994, to the

offices of the following:

Administrative Law
Judge John M. Frysiak *

Federal Communications Commission
Room 223
2000 L Street, N. W.
Washington, D. C. 20554

Y. Paulette Laden, Esq. *
Mass Media Bureau
Federal Communications Commission
Room 7212
2025 M Street, N. W.
Washington, D. C. 20554

Harry C. Martin, Esq.
Suite 350
1001 22nd Street, N. W.
Washington, D. C. 20036

* Via Hand Delivery
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ASSET PURCHASE AGREEMENT

BETWBEN

HEKILI BROADCASTING COMPANY

AND

CHESTNUT BROADCASTING, INC.

DATED

January 14, 1994
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ASSET PURCHASE AGREEMENT

Thl. ASSET PURCHASE AGREEMENT is dated as of December,

1993, by and between HEKILI BROADCASTING COMPANY, a Utah corpo­

ration ("Buyer") and CHESTNUT BROADCASTING, INC., previously

known as c. DEVINE MEDIA, INC., a Delaware corporation

("Seller").

P R Ej MIS E S:

A. Seller is the 1icen••• of and operates the FM radio

atat-ion KBBR 101.1, Ogden, utah (the "station") pursuant to

authorizations issued by the Federal Communications Commi•• ion

(the "FCC").

B. Seller desires to sell, and Buyer wishes to buy,

substantially all of Seller's tangible and intangible aaaets

ucod or UGotul in the oporation ot tho station and tho broad-

cast business made possible thereby, and to secure an a8819n-

•ment ot certain contracts, leases and agreements, and the

licenses, permits and other authorizations issued by the FCC

for the operation of the Station, tor the price and on the

terms and conditions hereinafter .et forth.

A G R E EM! N T S:

In consideration of the abOve premises and the covenants

SECTION 1

DBFINED TERMS

The following terms shall have the following meanings in

08
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this A9re.ment:

1.1 "Accounts Receivable" means the accounts receivable

of seller arising tro~ services rendered by seller prior to

12:01 a.m. on ~he closing Date as reflected on the b111inq

records of Seller reletinq to the Station.

1.2 "Assets" means the tangible and intangible assets

u••d or UCQful in connection with the oonduct or business or

operation. of the Station, which assets are being sold, trans­

ferred, or otherwise conveyed to Buyer hereunder, as specified

in detail in Section 2.1.

1.3 "ARAumed contracts II moang (a) the ContrA(;t~ de5cribed

in Section 3.6 hereto, and (b) any Contracts entered into by

Seller in the ordinary course ot buain••• between the date

hereof and the Closing Date Which would havo been listed on

schedUle 3.6 had they been in existence on the date hereof and

Which Buyer aqrees in writinq to assume.

1.4 t·Closing" means the consummation of the transactions

contemplated by this Agreement in accordance with the provi­

sions ot Section 9.

1. 5 t·Closinq Date" means the date of the Clos1n; speci­

tied in section 9.

1. 6 "Consents" mean all of the oonsents, permits or_

approvals of governmental authorities and other third parties

nec•••ary to transfer the Assets to Buyer and to assign the

Assumed Contracts to Buyer, or otherwise to consummate the

2
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transactions contemplated hereby.

1.7 "contracts" means all leas8., contracts and agree­

.ents, written or oral (includinq any amendments and other

modifications thereto) to which Seller 1s A party and which

affect the Assets or tha business or cperations of the station,

and (a) which are in effect on the da~e hereof, or (b) whioh

~rA ftntered into by Seller in tn. o~dina~y course of business

between ~he data hereof and the Closing Dat•.

1.8 "Fair Market Value" of the St.ation has the meaning

8.~ forth in section 7.11 ot this Aqreement.

1. 9 "FCC Consent" means action by the FCC granting its

consent to the dsslqnment or the FCC Licenses to Buyer on the

terms specified in this Aqreement.

1.10 "FCC Licen.e.n mean8 allot the permits and other

authorizations issued by the FCC to Seller in connection with

the conduct of the busine•• or operations of the station,

includinq the license tor which a Hearing Oesiqnation Order and

Notice ot Forfeiture is now pendin9 (BRH-900604YE) ("Station

Broadcast License"), together with renewals, additions and

modifications of such permits and authorizations and applica­

tions therefor; it beinq understood that Seller's application

for renewal of the FCC Licenses tor the Station has been desig­

nated for hearing by the FCC.

L11 "Final Order" meana d written Ilctiun or order ll:ll:tueu

by the FCC, setting forth the FCC Consent and (a) Which has

3
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not been reversed, ~tayed, enjoined, set oside, onnulled or

au.pend.d, and (b) with respect to which (1) no requests have

b••n timely tiled tor administrative or jUdicial review,

reconsideration, appeal or atay, and the time for filing any

.uch requests and for the FCC to ••t aside the action on its

own motion has expired, or (ii) in the event ot review, recon­

sideration or appeal, the time for further review, reconsidera­

tion or appeal haa expired.

1.12 "Lioensee" meClons allot the licenees, permits and

other authorizations, including the FCC Licenses, issued by the

FCC and any other federal, state or local governmental authori­

ties, to Seller in connection with the conduct of the business

or operation. of the station.

1.13 "Personal Property" means all of the machinery,

equipment, tools, vehicl.s, furniture, leasehold improvements,

offiee equipment, plans, inventory, spare parts, and otner

tangible personal property which are owned by Seller and used

or useful as ot tpe date hereof in the conduct of the busine••

or operations of the station and are listed on Schedule 3.5 of

the Schedule Volume, plus any additions thereto and deletions

theretrom arisinq in the ordinary cour•• of business between

the date hereof and the Closing Date.

1.14 ItPurchase Pric.u means the purchase priee specified

in Section 2.3.

1.1~ tl15chtSdule Volume" means the scneaU.l.es or aJ.J.

4



information to be delivered to Buyer by Seller hereunder or

referred to herein, to be bound 1n a separate vOlume, and

initiale« by ~he par~ie•.

SECTION 2

SALI AND PURCHASE OF ASSETS

2.1 Agreement to Sell anQ Buy. SUbject to the terms and

condition•••t forth in this ~qr~ement, S@ller hereby agrees to

.e11, transfer and deliver to Buyer on the closinq Date, and

Buyer agrees to purchase and assume, all of the Assets, tree

and clear of any claims, liabilities, mortqaqes, lien., gledq­

es, conditions, charq8s, security interests or encumbrance. of

any nature whatsoever (except tor those permitted in accordance

with Sections 2.6, 3.5 or 3.6 below), more specifically de­

scribed as follows:

(a) The Personal property;

(b) The Licen••s;

(c) The Assumed contracts;

(d) All trademarks, trade names, copyrights, Bervice

marks and similar intangible a•••ts listed in SchedUle 3.8;

(e) All of ~he S.ller's documents, computer discs

and tapes setting forth teChnical information and data, machin­

ery and .quipment warranties, maps, plans, computer programs,

diagr~s, blueprints, and schematics relating to the operation

of the Station;

(f) Executed copies of the Assumed contracts, and

5
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such tile5, recorda and 10g8 pertaining to the oper~tion ot the

station as Buyer shall reasonably request, including all

reoords required by the PCC to be kept, but e~cluding the

corporate records of Seller, .~bj.ct to the right of seller to

have such docu~ents and recorda made avail~ble to Seller for

in.pection and copying, .~ Seller'. exp.n•• , for a rp.a90nablp.

period; and

(9) All intangible a••ets of Seller relatinq to the

Rr.ftt.ion not. RpA~ifin~Jly ~AAnrihAd ~hnvp..

2.2 Excluded Asset'. The Assets ghall exclude the

folloWing assets:

(a) Seller'. cash on hand aa of the closing Date and

all other cash in any of Seller's bank or savings accounts; and

all insurance policies, letters of credit, or other similar

iteas 4nd any cash surrender value in regard thereto; and any

stocks, bonds, certiticates ot deposit and similar investments;

(b) Any Contracts other than the Assumed Contracts;

(c) Any claims, rights and interest in and to any

refunds of federal, state or local franchise, income or other

taxes or tees of any nature Whatsoever for periods prior to the

Closinq Date;

(d) Any Peraonal Property specifically designated on

Schedule 2.2 as excluded;

(e) Any Account. Receivable;

(f) Any pen.ton, profit-sharin9 or employee benetit

6
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plans, and any employee or collective bargaining agreements;

and

(g) The rights of Chestnut II, Inc., an affiliate of

Beller, under the time brokarage agreement with Gold@n B~ar

Broadcaating, Inc., relating to FM atation KZHT, Provo, utah.

2.3 pyrehaa, Price. The Purchase Price shall be the

1••••r of:

(a) 75t of the Fair Market value; or

(b) One Million Nine Hundred Thousand Dollars

($l,900,OOO), and the Purcha•• Price shall be payable as

follows:

(1) Upon execution of this Agreement, Buyer

shall deliver by wire transfer of immediately available

federal funds the amount ot One Hundred Thousand Dollars

($100,000) (the "Escrow Deposit") to Escrow Agent, pursu­

ant to tne t;scrow ana .Lndemnltlcatlon run" Agreement

attached hereto as Exhibit "A";

(2) At Closing, Buyers shall place an addition­

alone Hundred Fifty Thousand Dollars ($150,000) of the

PurChAse Price in an indemnification fund in acoordance

with Section 11.5 hereof; and

(3) At Clo.inq, Buyer shall deliver by wire

tran8fer of immediately available tederal funds the bal­

anee of the Purchase Price, as adjusted pursuant to Sec­

tion 2.5, and less the 4mount agreed upon by the parties

7



for Seller's liability under the Assumed Contracts shown

on Schedule 3.6, to such account(8) aa are designated by

Seller in written instruction•.

2.4 Closing Before Final Order. If Buyer and Seller

mutually a~ree to close after the i ••uance of the FCC Consent

but prior to the date on which FCC Consent haB become a Final

Order, the partie. will neqotiate in good faith an agreement

(ttclosing and Re.ci••ion Agree_ent") providing for (a) Buyer to

assume control over the station, and (b) the rescission of the

sale and return of the parties to their statuI guo ante if the

FCC Consent is rescinded.

2.5 Adjustments Ind ProratL9DI.

(a) Operation ot the Station and the income,

expenses ~nd liabilities attriDu~able thereto through 12~Ol

a.m. on the Closin9 Date shIll be tor the account or Seller and

thereafter for the account of Buyer. Expenses including, but

not limited to, such items a8 power and utilities Charges, AQ

valorem property taxes upon the ba.is of the most recent

asseesment available, prepaid time sales agreements, accrued

vacations, payroll taxes, and other fringe benefits of employ­

ee. of seller who enter the employment of Buyer, rents and

ai.ilar p~epaid and deterred items shall be prorated betwe.n

Seller Ind 8uyer 48 of 12:01 a.m. of the Closing Date, the

proration to be made and paid, insofar 1& feasible, on the

Closing Date, with a final settlement sixty (60) days after the

8
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Clo.inq Date.

(b) There shall be no proration with respect to

Trade Agreements, except as provided in this SUbsection. "Trade

Agreements" shall mean contract.s for the sale of advertiaing

time for consideration other than cash. Liabilities and

obliqation. under the Trade Aqreementa ahall be prorated in

favor of Buyer to the extent that the fair market value ot the

unperformed air time remaininq under such aqreements as of

12:01 a.m. on the Closing Date (the "Cut-Off Time") exc.ods by

Fifteen Thousand Dollars ($15,000.00) the fair market value of

the qooda and servicoG to be received by Buyer with respect to

the Station atter the Closing under such agreements, plus the

lair market value ot the Station's inventory ot goods and

.ervioes that have been received by the station prior to the

Cut-Off Time ~nd assigned to Buyer hereunder. Buyer Ghall not

be obliqatGd to make any proration in favor of Seller-~ith

respect to the Trade Agreement., even it the fair market value

of property to be received by Buyer exceeds the liability for

unperformad time. All TL~d~ A9reements are itemizea on SOhed­

ule 3.6.

2.6 Assumption o{ Liabilities And Obligations. As of the

Closing Date, Buyer shall PAY, d1schArQB ann partorm (a) all

the obliqatlons and liabilities ot Seller under the Licenaes

and A8sumad Contracts insofar A' they relate to the period on

and after the closinq Oats, and arise out of events occurring

9
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on or atter the Closing Date, and (b) all obligations and

liabilities arisinq out ot events occurrinq on or after the

closing Date related to Buyer'a ownQrship of the Assets or its

conduot of the busin.s. or operations of the Station on o~

after the Closinq Oat.. All other obligations and liabilities

of Seller ahall remain the obligations and liabilities solely

of Seller.

CECTION 3

REPRESENTATIONS AND WARRANTIES OF SELLER

seller represents and warrants to Buyer as follows:

3.1 Organization, standing and Authority. Seller is a

corporation duly organized, validly existing and in good

.tandinq under the laws of the State of Delaware, and is duly

qualified to do business in, and is in good standing in, the

State of utah to conduct the business or operation of the

station. Seller has all requisite corporate power and author­

ity (a) to own, lease, And use the Assets as presently owned,

lea.ed and used, (b) to conduct the business or operations of

the Station as presently conducted, and (c) to execute and

deliver this A9r••ment and the documents contemplated hereby,

and t:o perfo2:,'m IU\u l;(')JI1ply with allot the terms, covenants and

conditione to bo pertorme4 al'ut complied \lith by S61l.u· httLt:I­

under and thereunder. Except with r ••pect to Seller's time

brokeraqe agreement for Station KZHT-(FM) in Provo, utah,

Seller i. not a participant in any joint venture or partnership
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with any other per.on or entity with respect to any part ot the

Station's operations or the A••ete.

3.2 Authorization and Binding obligation. The exeoution,

delivery and performance of this Agreement by seller have been

or will be prior to the Closing Date duly authorized by all

nAnA••~ry corporate actions on the part of Seller and its

shareholders. This Aqree.ent haa been duly executed and

delivered by Seller and constitut@s the !@gal, valid ~nrl

binding obligation ot Seller, enforceable Against it in accor­

danca with ita terma except as tho enforceability hereof may be

affected by bankruptcy, insolvency, or similar lows affecting

creditor.' rights generally, or by court-applied equitable

remecUell.

3.3 Absence of conflicting Agr.ement.. SUbject to

obtaininq the conaents, the execution, delivery and pertormance

of this Agreement and the documents contemplated hereby (with

or without the giving of notice, the lap.e of time, or both):

Ca) do not requ~re the con.ent of any third party; Cb) will not

conflict with any provision of the Articles of Incorporation or

Bylaws ot Seller; (0) will not conflict with, result in a

breaoh of, or constitute a default under, any law, jUdgment,

order, ordinance, deere., rule, regulation or rUling of any

court or governmental instrumentality, which is applicable to

Seller; Cd) will not conflict with, constitute grounds for

termination of, result in a breach of, constitute a default
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under, or aocelerate or permit the acceleration ot any perfor­

mance required by the term. of, any agreement, instrument,

license or permit to which Seller is a party or by which Seller

may be bound; or (e) will not create any claim, liability,

.or~9a9'e, lien, plodgu, u(Judition, charqe, or enoumbrannC!. of

any nature what.oever upon the A•••ts.

3.4 lCC Lioensgl. Schedule 3.4 includes a true and

COMplete list ot the FCC Licenses. Seller has delivered to

Buyer true and complete copies ot the FCC Licen.ea (including

any and all amendments and other modifications thereto).

Seller is the current authorized legal holder of the PCC

Licen••s. The FCC Licenses oomprise all of the licenses,

permits and other authorizations reqUired trom the FCC for the

lawful conduct of the bus in... or operat1ons of the Stat10n 1n

the ~anner and to the tull extent they are now conducted, and

none ot the FCC Licenses is SUbject to any restriction or

condition which would limit the full operation of the Station

as presently operated, except 4S stated on such License, as

qener~lly ~ftects tho broadoaGt inductry, or ac limited by l~wa

affecting creditors' rights or equitable principles generally.

The FCC Licens.s are in full force and effect, and the conduct

of the bu. in... or operations of the station is in accordance

therewith. Except for the pending FCC proceeding involving

Seller's licens8 renewal applioation and the matters involved

therein (hereinafter referred to as tlMM Docket No. 93-56"):
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(a) seller nas no reason to believe that the FCC License. will

not be renewed by the FCC or other granting authority in the

ordinary course; (b) the FCC Licenses are now and on the

closing Date will be unimpaired and free of restrictions caused

by any acts or omissions of Seller, ita employees, or its

agents; an~ (C) to the beet of Seller's knowledge, there are no

applications, complaints or proceedings pending or threatened

as ot the dat. h~reuC ~~ror. the FCC relating ~o ~he business

or operations of the Station other than applications, com­

plaint. or proceedings which generally afCect the broadcasting

industry.

3.5 Iitle to and condition of Personal Property. Sche­

dule 3.5 lists all material items ot the Personal Property as

of the date of thi. Agreem.n~. EXc@p~ 55 described in Sch~dlll~

J.5, and except for personal property leased pursuant to a

contract on Schedule 3.6, Seller owns and has qood title to all

Personal Property. None of the Personal Property owned by

Seller is SUbject to any .ecurity interest, mortgage, pledge,

conditional sales a9reemant, or other lien or encumbrance,

exoept for (a) lien. for current ta~e8 not yet dUG and payable,

(b) any other claims or encumbrances which are described in

Schedule 3.5, (c) contracts listed on Schedule 3.6, and (d)

such claims or encumbrances as shall be removed prior to or at

Closing. Except as shown in Schedule 3.5, each item of Person­

al property ia in satisfactory operating condition and repair
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(ordinary wear and tear excepted), and is available tor immedi­

at. "'tie in tha bus in••• or operat.ions of the !:tation. As of

Closing all items of transmitting and studio equipment included

in the personal Property will per~it the Station to operate in

accordance with the terms ot the rec Licenses and the rules and

regulations of the FCC, and with all other applicable federal,

state and local statutes, ordinance., rules and regUlations.

On ~he Closinq Date, the Personal Property to be sold to Buyer

shall be accepted by Buyer under this Agreement, aa ia, without

any warranty tor a particular use, ~, in the physical

condition in which it exists at the time of the Closing.

3.6 ContrActs. Schedule 3.6 contains descriptions of all

the ~ontracts as of the date of this Aqreement except for: (a)

contracts with advertisers tor the sale or sponsorship ot time

on the station tor cash which are not prepaid and which may be

cancelled by the Station without penalty on not more than

thirty (JO) days notice; (b) employment arrangements and

miscellaneous service contracts terminable at will without

penalty; and (0) other Contracts not exceeding in the aggregate

Five Thousand Dollars ($5,000) or not involvin9 any material

non-monetary obliqation. Seller has delivered to Buyer true

and complete copies of all written Contracts, and true and

co.plete .emoranda of all oral Contracts (including any and all

amendments and other modifications to such Contracts), listed

in SchedUle 3.6. Other than the contracts, there is no other
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contract or ~9reement necessary tor the operation of the

Station as presontly conducted. To Seller's knowledge, allot

the Contracts are in full force and effect, and are valid,

bindinq and enforceable in accordance with their respective

terms, except a. limited by law. affecting creditors' rights or

equitable principles generally. Seller is not in material

breaQh, nor to Seller's knowledge 1R ~ny nrhAr pArTy in hrp~rh.

of the terms of any ot such contract.. No event has occurred

which but tor the passaqe ot time or qivinq or notice or both

would or miqht constitute a material defaUlt under the Con-

lI:eu...:ts by thQ Seller, and there ic no oU~~~:lnetin9' notice of

~~tpri~' d~fault or termination undor any of tho Aaoumod

Contracts. Except as expr•••ly Bat torth 1n schedule 3.6,

Seller is not aware ot any intention by any party to any

AS&U~Hd Contract (~) to terminate such contract or amend the

terms thereof, (b) to refuse to r.anav thp. Ramp. upon expiration

of it& terms, or (0) to renew the same upon expiration only on

terms ~nd condit~ons which are more onerous than those pert4in­

in9 to 8uch existing contract. Except tor the consents, Seller

has full legal power and authority to assign its rights under

the ARRllmed Contracts to Buyer in accordanoo with this Agree­

ment, and .uch ~s.iqnm.nt will not affect the validity, e~­

forceability and continuation of any of the Assumed Contracts,

except as disclosed in Schedule 3.6.

3.7 eUUISII(lba. Except tor the l..:on••nts, no conCQnt,
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